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As attorneys who frequently defend parties to lawsuits, 
we sometimes file a motion to dismiss in lieu of an answer. 
Depending on the grounds for the dismiss, we may even offer 
(or attempt to offer) evidence in support of the motion. At 
times, efforts to adduce evidence are met with resistance, both 
by opposing counsel and the court. Most commonly, oppos-
ing counsel objects on grounds that the admission of evidence 
would convert the motion to dismiss to a motion for summary 
judgment. If the trial court agrees, evidence that should be 
admissible is excluded. After months of discovery, the issue 
raised in the motion to dismiss likely ends up the subject of a 
motion for summary judgment, with the previously unadmitted 
evidence being received by the court. 

If the motion to dismiss was meritorious, chances are the 
motion for summary judgment is granted. Although the client 
eventually achieves the desired outcome (dismissal), it often 
comes with a hefty price tag. However, that need not always be 
the case. In certain circumstances, evidence is properly admis-

sible on a motion to dismiss by virtue of the ‘incorporation by 
reference’ doctrine. The purpose of this article is to discuss 
the types of evidence the Nebraska state courts and the federal 
courts have determined a court may appropriately consider on 
a motion to dismiss without converting the motion to one for 
summary judgment.

A trial court’s hesitation in receiving documents into 
evidence on a motion to dismiss is understandable. After all, 
Nebraska’s pleading rules1 specifically state:

If, on a motion asserting the defense numbered (6) 
to dismiss for failure of the pleading to state a claim 
upon which relief can be granted, matters outside the 
pleading are presented to and not excluded by the 
court, the motion shall be treated as one for summary 
judgment and disposed of as provided in §§ 25-1330 
to 25-1336, and all parties shall be given reasonable 
opportunity to present all material made pertinent to 
such a motion by statute.
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Most practitioners focus on the language providing that 
“the motion shall be treated as one for summary judgment.”2  
They gloss over the important language immediately preceding 
this: “matters outside the pleading are presented to and not 
excluded by the court.”3  

Reading § 6-1112 too narrowly does the parties and the 
courts a disservice. Motions to dismiss are an instrumental 
part of the pleading process. If successful, these motions save 
clients (on both sides of the “v.”) from spending valuable time 
and money fighting unfounded lawsuits.  Yet success can be 
difficult on motions to dismiss because courts must assume all 
well-pled facts in favor of the non-moving party; and generally, 
courts may only consider evidence within the pleadings. Still, 
courts across jurisdictions recognize that even limiting evidence 
to matters within the pleadings does not require that the courts 
exclude all evidence on a motion to dismiss. 

While the ‘incorporation by reference’ doctrine is widely-
known and utilized in the federal courts, it has also been 
explicitly recognized and accepted by the Nebraska Supreme 
Court and Court of Appeals.4 For example, in DMK Biodiesels, 
LLC v. McCoy,5 the Nebraska Supreme Court embraced the 
doctrine, holding:

For purposes of a motion to dismiss, “‘the court 
generally must ignore materials outside the pleadings, 
but it may consider some materials that are part of 
the public record or do not contradict the complaint, 
as well as materials that are necessarily embraced by 
the pleadings.’” These documents embraced by the 
complaint are not considered matters outside the 
pleading. Documents embraced by the pleadings 
are materials “‘alleged in a complaint and whose 
authenticity no party questions, but which are not 
physically attached to the pleading.’” The majority of 
circuits appear to agree that the document must be 
referred to in the complaint and must be central to 
the plaintiff's claim. 

Courts allow such external documents because doing 
otherwise would put the pleading party at a disadvantage over 
the defending party. The plaintiff could cite a document and 
rely on that document for its claim, but not attach it to the 
complaint. The defendant, however, would be prohibited 
from offering the very document into evidence to prove that 
the plaintiff’s suit fails to state a claim. The ‘incorporation by 
reference’ doctrine redresses this and places the parties on equal 
footing. As the Second Circuit has explained,6 

[W]hen a plaintiff chooses not to attach to the 
complaint or incorporate by reference [a document] 
upon which it solely relies and which is integral 
to the complaint, the defendant may produce the 
[document] when attacking the complaint for its 

failure to state a claim, because plaintiff should not 
so easily be allowed to escape the consequence of its 
own failure.

Conversely, allowing a defendant to offer evidence not 
attached to, referenced or incorporated into the complaint 
would disadvantage the plaintiff, as the plaintiff will not have 
had time to review the materials and prepare its response. In 
those instances, the motion must be treated as one for summary 
judgment and proper notice must be given to the non-moving 
party.7 

With this backdrop in mind, it is helpful to explore some of 
the types of evidence courts may properly consider on a motion 
to dismiss without converting the motion to one for summary 
judgment.8  Keep in mind, however, that courts will not con-
sider documents where the authenticity of the document is 
under dispute.9  They also will not consider documents where 
parties dispute the actual content of the documents.10   

1. Documents Submitted with the 
Complaint

Perhaps most obviously, courts may consider documents 
attached to or submitted with the complaint when deciding 
motions to dismiss.11  This encompasses any exhibit a plaintiff 
submits with her complaint, even when the exhibit contradicts 
the complaint.12  When the exhibit contradicts the complaint, 
the exhibit will control.13  For example, courts can consider let-
ters, reports, and affidavits attached to complaints.14   

2. Documents Incorporated by 
Reference in the Pleadings

Courts may also consider documents not attached to 
the complaint but incorporated by reference into the plead-
ings.15  Where plaintiffs reference documents (or portions of a 
document), courts may consider the entirety of the referenced 
documents when deciding motions to dismiss.16 Even if the 
names of the documents are not referenced in pleadings, courts 
consider “documents whose contents are alleged in a complaint 
and whose authenticity no party questions, but which are not 
physically attached to the pleading.”17 Most commonly, these 
documents include written contracts incorporated into a plead-
ing. Other examples have included:

•  an employee handbook alleged in a plaintiff’s 
complaint;18 

•  a collective bargaining agreement incorporated by 
reference in a complaint;19

•  in a libel action, an entire book published by the 
defendants;20

•  the content of a website at issue in a defamation case;21 

• a group insurance policy;22 and
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effect of a document in drafting the complaint is a necessary 
prerequisite to the court’s consideration of the document at this 
stage of a case.”29  

Applying this “Eight Corners Rule,” other courts have 
considered:

• loan agreements;30 

•  cardholder agreements, account histories, and 
monthly statements in claims for violations of the 
Truth in Lending Act;31 

•  where a complaint challenged the reasonableness 
of school regulations, the court considered the 
regulations;32 and 

•  in a Title VII suit, the court considered the EEOC 
charges when deciding a motion to dismiss.33  

Outside of conventional documents, courts have also 
considered television and radio show recordings and transcripts, 
along with articles from newspapers and magazines, upon 
which plaintiffs relied in bringing their suits.34  The Tenth 
Circuit agreed the lower court could consider a seminar 
recording and TV episode in a motion to dismiss a defamation 
action against a television network where the materials were 
“(1) attached to or referenced in the amended complaint, (2) 
central to [the plaintiff’s] claim, and (3) undisputed as to their 
accuracy and authenticity[.]”35   

•  in a dispute arising from representations made in 
a guarantee policy of a ticket vendor, the policy 
referenced in the plaintiffs’ complaint.23

3. Documents Relied Upon in Bringing 
Suits and Central to Claims

“In addition to considering the pleadings, the court may 
consider . . . ‘documents possessed by or known to the plain-
tiff and upon which it relied in bringing the suit.’”24 The 
First Circuit held that “when a complaint's factual allegations 
are expressly linked to—and admittedly dependent upon—a 
document (the authenticity of which is not challenged), then 
the court can review it upon a motion to dismiss.”25  In other 
words, even if a party fails to attach or reference a document, 
but the document is “integral” to the complaint, or is “neces-
sarily embraced” by the pleading, courts may consider the 
document.26 

Documents are “integral” or “central” to the complaints 
where plaintiffs are suing primarily on the basis of documents.27  
As the DMK Biodiesel court explained, “A prime example of  
documents "'necessarily embraced'" by a pleading is a written 
contract in a case that involves a dispute over the terms of the 
contract.”28  As one court clarified, “[t]o consider a document 
on a dismissal motion a plaintiff’s mere notice or possession 
is not enough. Instead, a plaintiff’s reliance on the terms and 
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• Lack of jurisdiction: Where defendants make a 
factual challenge to jurisdiction, courts may consider 
evidence outside the pleadings to resolve disputed 
facts necessary for the determination of jurisdiction.50 
Courts have applied this rule to challenges of both 
subject matter jurisdiction and personal jurisdiction.51 

• Improper venue: Where defendants seek dismissal 
on the basis of improper venue, courts may consider 
matters outside the pleadings without converting the 
motion to one for summary judgement.52 One court 
stated that in a motion to dismiss for improper venue, 
“the court may consider matters outside the pleadings 
such as affidavit testimony, particularly when the 
motion is predicated upon key issues of fact.”53

• Lack of capacity: Where dismissal is premised on a 
plaintiff’s lack of capacity to sue, courts may consider 
affidavits and other evidence outside of the pleadings 
regarding plaintiffs’ capacities.54

• Insufficient service: Where defendants seek dismissal 
on the basis of insufficient service of the complaint, 
including plaintiffs’ failure to provide timely service, 
courts may consider evidence regarding service.55  
“Because the pleadings themselves will typically shed 
no light on service issues, motions to dismiss need 
not be treated as motions for summary judgment even 
if they are supported by affidavits or other evidence 
outside the pleadings.”56 

Conclusion
Despite the seemingly stringent prohibition of evidence on 

a motion to dismiss, Nebraska state law and federal procedural 
law allow certain types of evidence to be introduced without 
converting a motion to dismiss to a motion for summary judg-
ment. Thorough and consistent application of the ‘incorpora-
tion by reference’ rule will enable courts to make determina-
tions earlier in a proceeding, thereby leading to greater judicial 
economy and economic benefit for all parties to an action.  
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